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Kazich Maiver: @mith, Denny
Kemp Qin (OR)
Kolbe Panth Smith, Robert
Kyl Fushayan (RH)
1aPuice FPatterson Emith. Robert
latts Petri (OR)
Lehman OFLY  Porter Snowe
Lent Pursel! Bolomon
Lewis (PLY Ravene] Biangeland
Lightfoot Stenholm
Livingston Rhodes Studds
Lioyd Ridge 8tump
Lott Ritter Sundquist
Lowery (CA)Y Roberts Bweeney
lukens Dansld Rogers Bwindall

Roth Talion
Madigan Rowland (CT) Tauke
Marlenee Roybal Tsuzin
Martin (IL) 8axton Tuylor
McCandles 8chaefer Upton
McCrery Schneider Wander Jag!
McEwen Schuetie WVisclosky
McGrath Schulze Vucanovich
McHugh Sensenbrenner Walker
McMillan (RTY Sharp Watkins
Meyers Shaw Weber
Michs Shays Weldon '
Miller TOTHH Shumwsy Whittaker
Miller (WA) Shuster Whitten
Molingri Skeen Wylie
Moorhead Slzughter (RY) ¥eates
Morrison (WA) Slaughter (VA) ¥astron
Murphy 8Bmith (1A} ¥oung (FL)
Myers Smith (NE)
Nagie Emith (TX)

ROT VOTING—
Aspirn: Garcis Mice
Biaggi Gray (IL) Moakley
Boland Hansen Wirezck
Boulier Becher Nichols
Brown (CA) Hiler Osnkar
Bryant Huto Oxley
Bustemante denkins Quillesn:
Chapmen Jones (TN) Ross
Coleman (TX: EKonnyu Roukems
Cra'f dancaster Epence
Dellums feach (14: £: Gormain
Dicks Lewis (CA) 8 else
Diuncern Auian
Deyer Mack Y Af
Esps MacKey ®ortl<y
Fiomo Martin(NY
Gailo ¥ clollune
0 1607

The Cierk announcet the following
pairs:

On this voie:

Mr. Mics far, with Mr. Craig egainst.

Mr. Oxley Ior, with Mr Boulier against.

Mrs. Roukema for, with Mr. Hansen
sgainst.

Mr. Kommyu for, with Mr. Quillen against.

Mr. Dellume for, with Mr. Leach of Iown
ageinst.

Nr. Chsprman for. with Mr. McCalum
ageinst.
Mr. BATES, M. BOGGS. and

Messrs. NAGLE, GLICKMAN, and
HUGHES e¢hanged thetr votes from
“yea" to "may.”

Mr. VOIXMER, Mrzs. BENTLEY,
Mr. BILIRAKIS, and Mr. SCHEUER
changed their votes from “nay” to
“yea."”

8o the eonference report was agreed
to.

The result of the vote was an-
nounced as above recorded.

A motion o reconsider was laid on
the table.

Mr. GRAY of Pennsylvania. Mr.
Speaker, { ask unanimons eonsent that
&ll Members may have B legislative
days in which to revise and extend
their remarks, and to include extrane-

CONGRESSIGNAL RBGORD ~HOUSE

ous materts), ©» the conlerence report
on House Concurrent Resouwtion 383,

The GPEAKER o $Sempore. Is
Meobnwonhmmwm
geptioman from Penneyvivania?

There was no stijecthon

A further message from the Senate
by Mr. Balier, one of its derks, an-
nounced that the Senate had passed
with amendments in which the oon-
currence of the House is requested,
bills of the House of the following
titles:

HR 6. An act Lo unend titie 18,

Unitled States Code, to prohihic eertain fire-

arms especially nseful to derrorisis: and

H.R. 4455 &n 3t W @esiznete the Cleve-
land Ohio Geners! Ms¥ Pxritiiy wnd Matn
Office In Geveland OE. & the “John O.
Helly Building of the United Stetec Postal
Service.”

The message alsc ammounced that
the Senate had passed bills of the fol-
lowing titles #n whick the cancurrence
of the Hetse i3 requested

8. 425 4n et for the relief of Bwkhijit
Ruldip Singh Sgund,

€. 1383 Ar act far the relied ef Meoria An-
tanieie Heird:

8. 1842, An act Yor the relief of Mr. Wil-
helm Jahn Schlechter, Mrs. Monice Pino
Schiechter. Ingrid Daniels Schlechter, and
Arturce Devid Schlechter, and

£ 1972 Ar &= for the relief of Irms Pur-
tsch and Dande! Purisch.

CONFERENCE RIEPORT ON EHR.
1212, ENMPIOYEY POLYGRAPH
PROTECTIORN ACT OF 1858

Mr. WILLIAMS submitied the fol-
lowing conference report ani state-
ment on the bill (HR 1212} to prevent
the denial of empioyment oppxtuni-
ties by prohibiting fhie use af lie detec-
tors by employers Involved in or af-
fecting interstate commeroe:

Ooxrrres Roroe s (B Rrr. 0638

Ihr oeonmitiee of eonfrrencs on G dis-
agiecing vakes &f the twie Boosss oz the
amendment of the Senzte to the blli (A R.
1212} to prevent the denisl of enpicyment
opporturtties by prohibitimg the ase of lie
detectors by enlovers Imvadved in or affect-
ing iInersiate oorymsre: heving yoot, xTier
full and free conference. have apreed W rec-
ommedd snd de recomeand 50 ther respee-

‘tive Houses ar faliows

Tha! the Houss recedc frore #x disggres-
ment to the amendment of the Semite 0
the text of the hill and sgree o the same
Wit an emendmen: as toliows

B lice of the matiter proposed to be in-
serted by the Seoaxies amendment mert the
foliowing
SECTHoA L. SHORS TITLE.

This At moy bc esizd a: S “Employer
Palygrash Protection Act of 188"

SEC. 2 DEFINITIONS

As wsed in this Act

(1) COMNERCE.—The term “commerce” Ras
the meaning provided by section 3(b) of the
Fair Labor Stanfards Aci of 1938 (28 US.C.
20316}

f2) ExPLOYER~—The term “employer™ in-
clsdes any person ocoting directly or tndi-
reclly in the tnterest of an employer in rela-

May 26, 1988
hbcnmm«mm
u;mm—mm-uw

tor, or any afher similor device (whelher eoe-
chanical or dectrical) Dhal ts ued o [he re-
stlts of which eve weed, ]br e puTpose of

yeyordinp

diovascular, respiratory, exd siectrodermal
pulterns a3 mtnimum {astrumegnlelion
standaerds; gnd

B/ ts wzed, or The resulls of wkich are
wsed, for the purpose of renderisy 6 digonos-
tic opinios reparding the homesly or dishex-
exty of an éndividwal

€5) Secrevary—The term “Secwetery”
msans the Secvebary @f Lebor
8EC & PROHIBITIONS OGN LIE DETECTOR USE.

Ezxcep! as provided tn sectior: T exd & U
shall de unlawfsl Sor any employer enpoged
tu or qffecling commerce or i the prodac
tion of goods for commerce —

11) &direclly or #ndirecly, o regxire re-
quest, suggest, or coxse any emsloper or pro-
speclive empioyee ts take or ssdmit to eny
lie deteclor tesl

€2/ to uze acoept, refer Lo. o7 tngutre oon-
cerning the resulty @ cny hie detecior test o
oy emplopec er proepectine ewployec;

£3) o disckarge, discipkne diserimincic
against in any manner, or den; employment
or promolion o, or threalen fo take any
such gction against—

A/ any employee or prospeotive employee
who refuses, declines, or faiis to &ake or
submit to any lie detector Lezl, or

(B) eny empiopes or prospectine emploper
on the basis @ She results ©f gxy {te dhoieto-
test: or

(4) to discharpe, discipline #iscrisnincls
against in any mcuner, or den) employpment
or promotion to, or threalen to focke any
such action egoinst, any empioper OT PO
speclive emploper because—

(4) such exployer o~ proecpeciive empioyer
hez filed any ocomploi or institxbe’ @r
coxsed & & tmeiitited sxy procosng
under o7 relaled o bkis Act

(B) such ew.plopee 67 Prospeciive empoyor
has leslified or iz abow! 2o Sexiiy &= &=3
such proceeding. or

IC/ of the exercise by zuch employes @7
prospective empiowes, or. behal’ @f yuch em-
ployee o7 erncther person, of eny vigk! @f-
Jorded by this Act
SR § NOTRE OF FROTECYIOS:

The Becretory shall prepcre, hooe printed,
ant distribxts @ mobaoe -dtuw!orﬁzm
from, o summerae: af, e pertinesl provi
sions Qof &ris Al mmm pod
and mcinicin suck motfior R CORSPICMOUS
places ox iz premises where molices Lo em-
ployees and applicexis to em.;uwmeu! are
customaridy posied
SEC. 5. AUTHORIYY OF YRE SECREITARY.

fa/ Iy Gexrrar —The Secrefary shall—

1) tssuec wuck rdes and regulotions es
may be necessery or gppropniale fo carry
oWt thizs Act

@/ cooperate with regional Stete tocul,
and other agencses and caoperate with and
Jurnish technical assistance to emgloyers,
labor orgenizetions, end employmen! &gen-
cies to gid in effectuating the purposs of
this Act; and «

Q) make inwesfigations and inspectiams
end require the keeping af records necessgry
or appropriate Yor the administration Q'

-this Act.
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() SUBPOSN4 Asrmosrry.—or Dhe purpose
d."mﬂ-orhmummmu
Act, the Sepuinry ok hows S axthority
conteined n pections § and 10 of the Peder-
ol Trade Cowmnisrion Act (15 U.S.C. 45 and

(o) CIVIL PEMALYSES. —

(1) In GEnnet.—Selyer! i parugreph 12/,
gny employer Who violutes eny provision af
gris Act may be amexsed € civil gemally of
aot more thex 518,508

€2/ BATERNRATSOR OF aOinw. —in deter-
mising the amouwt of ewy penaily wxder

h (1), She Secrafiry shall kike into
sccount e gresionz record &f e person in
terms of complicwee with iz Act and the
grevity of ths siolation.

£3) Coslmcrion.—Any civil penalty es-
sessed wnder his subsection shall be coliect-
ed . Bie same mannrr & € reguired by sub-
sections b/ throuph fe) af section 508 af the
Myrant end Beasonal Agricnlisral Worker
Protechion dct (2% U8 C. 1853 with respect
to civil penalties assessed under mubsection
fa/ of such section.

@) BUUNCTIVE ACTIONS BY THE SECRS-
rARY.—The Secretary may bring ar. ection
under this section o restruin violations Qf
thiz Act The Solicior of Labor may eppenr
Jor and sepresend the Secyetury in any ltigo-
tion browght! wnder thie dct Iz any action
browpht mnder @his section, e district
courty of Mhe Umited Statez shall have juris-
diction, for cause showna, o fssue lemporery
or permanent restraining orders and tnjunc-
tions to require complicnce with this Act,
tncluding such legal or egquituble relief inci-
dent thereto as may be eppropriate, includ-
tng, but not limited to, employment rein-
statement, promotion, and the payment af
lo®t weypes and benefits.

{c! PRrvate CYviL ACTIONS. — :

1} EmeiLrry.—An employer who riolates
this Act shall be liadble to the employee or
prozpeclive employes affected by such viola-
tion. Such emploper shall be Hable for such
legal or equitadie reficf ar muy be eppropri-
ate, mcluding, dut wo! limrited to, employ-
ment. seinstalement, promofion, aend the
payment af Iost wapes and bewefits.

2/ COURT.—A¥ action o recover the Habil-
tiy prescribed tn paregreph €M) may be
muinteined epoinst the emplover in eny
Federul or State court of competent jurisdic-
tiom by en employee or prospective employee
Jor or en dehalf ef such empicyee, prospec-
tive emplopee, end other emplopess or pro-
spective employee: similariy sitwated No
sueh acféon mey be commenced more than 3
veEYs after the dete of e elleped wiolation

) Cosys —The court, in 4ta dizcretion,
mey allow Ohe prevefling purty fother than
the Wnited Stutes/ reasenmble costs, tnciud-
{7y attomey’s fees.

7 Warvee or RiGHTS PROHIETED.—The
rishts end procedures grovided By ris Act
may not be waived by eontrac! or etherrise,
umless such woiver v payt &f € written set-
tiement agreed to and stywed by the parties
to the pending ection or eomplaint under
thie Act
SEC. 7. EXENPTIONS.

fu) RO APPLIC4TION T0 GOVERNMENTAL EM-
PLOYERS.—This Act shall not apply with re-
spect to Be Urnited Stotes Government, any
Stutr or Moeul government, or any political
sutdivision of @ Statr or local government.

5/ NATTONAL DEFENSE AND SECURTTY EXEMP-
TION, — .

(1) Nazromal DEYERSE.—Nothing tn this Act
shall de canstrued to prohibit the adminis-
tration, by the Federal Government, tn the
performunce of any eomnterintellipence
Sunction, af eny lie detector test to—

(A) any expert or ecasultent under con-
tract ¢o the Department @f Defense or Ry

emploger of any eoniracter af suth Duposs
ment; or

&/ enp cxport v amuxBRunt sadw oo
tract with e Departmant of Znerpy in con-
acfion with ihe atomic enegy d@ame e
tivities of suolk Depurnmnt o any ampluger
of cny eontrastor of swek Depcrmwnt n
connaction with such cofiwitiar

€2) Sncemrry. —Both twg in B is Aat shall de

. construsd (o peakibit w o mvindetration, by

the Federal Gevernment, tn the perfo
of any tntetlipence or cowntert
Junction, af any lie detector text to—

)i} amy tadividun! enploped by o0
signed fo, or detasiad to, he Natiooml Secu-
rify Apency, the Befense Butelliperiar Apency,
or the Central intellipener Ayency,

i/ any expert or comcullan! snder con-
tract to any such agency,

(iii) eny employee of a contractor to any
such agency,

&2) eny individunl epplying for a post
tion in any such agency. or

v axry Lol asrigned to & apacr
where sensitive eryptologic tnformetion &
produced, procesved, &r stared fur exy suck
agency. ar

(B) any expert, ar consulian! for employee
of such expest or consuliant) under eontract
wilth any Federal Governmen! department,
agency, or prograws whose duties énvolve
access Lo information tha! hos been classi-
fied at the level of top secretl or designated
as deing within o special access program
under section &2fa) af Erecutive Owder
12356 (or a successor Ezeculive order).

fe) FBS CansTRACTORS EXEMPTION.—Noth-
tng in this Act shall be construed to prohibit
the administration, by the Federal Govern-
ment, in the performance of any counterin.
telligence function, of any e detector test to
ar emplopee af a contrartor of the Federal
Bureau of Investigation of the Department
of Justice who is enguged in ke perform-
ance of any work under the eontrarct with
such Bureaw

(d) Ln¢tTeD EXEXFTION POE ONGOING INTES-
TIGATIONS. —Subpect to sections 8§ and 10, this
Act shall not prohibit an employer from re-
Qquesting an employee to submit to a poly-
greph test {f—

f1) the test ts administered tn connection
with en ongoinp tnvestipation tnovulving
economiic Bz or tnjury Lo Bhe employeras
businese, such ey thefl. embezxlement, mis-
appropriatior, or gn act of unfrwful indus-
triz! espionage or sabeatage,

R) the employee had eccesr Lo Bhe property
thet iz the sulnect of the investiyation

(3} the emploper has a reasonable guspi-
cion thet $he employee war imvolrved in the
tncident or activity under tnvestipafion
and

3 the employer execute: o sietement, gro-
vided to the examénee before e text, that—

) sets forth with porticularity tur specif
ic tncident or ectivity being wmvestiguted
ané the bumis for festing particular employ-
ees,

B) iz signed by ¢ person fother Mhan a
polygraph examiner) authorized fo mguily

(C) {s netainad by the emploper for at least
3 years, and

(D) contains at @ minimum—

i) en identification of the specific eco
nomic loss or injury to the business af the
employer,

(1i) a statement inmdiccting that #he em-
ployee had access to the property that is the
subject of the tnvestigation, and

Yii) a statement describing the basis of the
employer's reasonable suspicion that the em-
ployee was involved in the incident or activ-
ity under tnvestigation

(e) ExaarPT70% FOR 8ECURITY SERVICES. —

(1) IN GEwErsr —Subject to paragraph (2/
and sections 8§ axd 10, thiz Ac! shall not pro-

-

. 2 14 X4
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other wniformed or phrinchofer security
perionne! awd whose funcion tnededes pro-
tection of—

(A) facilities, wmatericls eor opergtiony
heving a ripnificent émpeart on the Reelth or
safety of any State or political subdivision
thereof, or the wmoftonal securily af fhe
United Stctes, as @etermined wvder rules
and regulations tssued by the Secrelary
within $¢ days afler the date of the enact-
ment of this Act, tnctudinp—

1Y facilities emgaped in the produrtion,
transmission, or distridution of electric or
nuclear power,

(i) public water supply facilities.

fitt/ shipments or storoge af sadtoactive o7

other toric warste materials, and

fiv! public transportation, or

fB) currency, megutiable securities, pre-
ctous commodities or tnstruments, or pro-
prictary information

{2} ACCEss.—The exemption prorvided
under this subsection shall not apply f the
test is administered to @ prospective employ-
ee who would not de employed to protec! fa-
cflities, materinls, operations, or assels re-
Jerred to #n parapraph (1).

) Exrurrion POR DRUG SECURITY, DRUG
THEFT, OR DROG DIVERSION INVESTIGATIONS.—

(1) IN GENERAL —Subject to paragraph (2)
and sections & and 10, this Act shall not pro-
hidit the use of ¢ polygraph test by any em-
ployer authorized to manufacture, distrid-
wle, or dispense e controlled substumce Bsted
in schedule I, I, I1I, or IV af section 202 of
the Controlled Substances Act 21 US.C
812).

(2) Access—~The exemption provided
under this subsection shall apply—

(A} §f the Lest s administered to g prospec-
tive employee who would have direct access
to the manufocture, storage, distribution, or
salr of any such controlled substance, or

(B in the cose of @ test administered to a
current employee, {— )

(3) the test s adminisiered im gomnection
with an ongoing investigation of criminal
or other misconduct involoing. ar palenfial-
ly involuing loss or injury to e manw/oc-
ture, distributian, or dispexsing of eny such
controlled substance by such emploper. and

féi/ the employee had access B fhe peraon
or property tha! iz the subject of the inmests-
gation. -

SEC. & RESYRICTIONS ON LSk @F KREMPTIONS.

€0) TEST & B Si5 FOR ADVERE REPLOYMENT
ACTION.—

(7} UNDER GWGOING INVEYTIGATIONE EXENPF-
rrox.—Except s promided n pavegraph (2,

the evemption under sibsection b & sec-
tion 7 shall not apply {f an employee {s dis-
-charped, disciplined, denied emplstsnent or
promotion, o afhierwise disorennoted
eguinst tn ary manxer on the baris af the
analysis of @ polygraph test chari er the re-
Sfusal to take o polygraph test, wilhou! uddi-
tional supporting evidexce. The evidence re-
quirad dy such subsection muy sevee & gddi-
tionacl supporting evidence.

€2/) UNnEr oTsizr ZXEMPTIONS. —¥n Bhe case
of an exemption described in subsection fe)
or tf/ of suck section, the exemption shall
not apply / the resulls of an enalysis af ¢
polygraph test chart gre used, or the refusal
to take a polygrapk test iz mred, a3 the sole
basis upon which en sdverse employment
action describedvix paragraph (f) itz taken
against an employee or prozpective empioy-
ec

B/ RrGuTs o Exaxnee.—The evemplions
provided under subsections Rl), fe), and (f/
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af ssction T ohall no! apply unies: the re-
Quirements descrided tn the folloving pare-
grophs are mel

€1} ALL Praxys —Throughou! all phases of
the test—

{4/ the examinee shall be permitied to ter-
minate the test ef any time;

(B) the ezaminee is not caked questions ¢n
€ manner designed to degrude, or needlessly
tnirude on, such examinee; -

(C/ the ezaminee it not asked any question
concerning—

LU religious beliefs or affiliations,

fii) bdelicfs or opinions reparding rocial
matlers, .

i1t} political beliefs or affiliations,

ftv) eny matter relating to sexual behar-
dor; end

v/ beliefs, affiliations, opinions, or lawful
activities regarding unions or Igbor organi-
zations and

(D} the examiner does not conduct the test
 there i sufficient writlen evidence by @
physician tha! the excminee ts suffering
Jrom @ medical or psypchological condition
or wunderpoing treatmen! that might couse
ebnormal responset during the actual lest-
ing phase.

(2) PRETEST PRASE—During the pretest
phase, the proepective examinee—

(A) i3 provided with reasonable written
notice af the date, time, and location af the
test, and of such examinee’s right to obtain
and consult with legul counsel or an employ-
ee representative before eack phase of the
test:

(B} 12 informed tn writing of the nclure
and cherecteristice of the tests and of the in-
struments involved;

(C) is informed, in writing—

i} whether the testing area conlains @
{wo-way mirror, a camera, or eny other
device through which the test can be ob
served,

{ii} whether any other device, including
any device for recording or monitoring the
Les! will be used, or

(iii) that the employer or the examinee
may (with mutual knouwledge) make @ re-
cording of the test; .

(D’ iz read and gigns ¢ writlen notice in-
Jorming such examines—

i) that the examinec cannot be required to
take the test as ¢ condition of employment,

fii) that eny stalemen! made during the
test may constitute edditional supporting
evidence for the purposer af an edverse em-
ployment action described in subsection (a/,

(iii) af the Hmitations émposed under this
section,

fiv; of the legal rights and remedies epail-
able to the examinee {f the polygraph test is
%ot conducted in accordance with this Act,
end

ft/ of the legal rights and remedies of the

‘employer under this Act tincluding the

rights of the employer under section 9/c/(2));
end

(E} iz provided an opportunity Lo review
all guestions to be asked during the test and
ts informed of the right to terminate the test
at any time.

(3) ACTUAL TESTING PRASE.—During the
actual testing phase, the examiner does not
ask such examinee any question relevant
during the test that wee not presented in
‘writing for review to such eraminee before
the test

fé) POST-TEST PHASE.—Before any adverse
employment ection, the employer shcll—

(A) further inlerview the examinee on the
basis of the resulls of the test; and

(B provide the examinee with—

(i) @ written copy of any opinion or con-
clusion rendered as @ result of the test, and

it/ a copy of the questions asked during
the test along with the corresponding
charied responses.

45} MAXIUNM WUNRER AXKD NTINUN DURL-
70N OF YESTS.—The exeminer shall nof eon-
duct and complete more than five polyoraph
lesls on & calendar day on whiok the test 4
given, snd shell no! condeel any such test
Jor less thar ¢ 90-minute durclion.

(¢} QUALIFICATIONS 4ND REQUIREMINTS OF
EXAMINERS. —The exemptions provided wnder
subsections (d), (e), and (f} of section ¥ shall

. mot apply unless the ndividual who con-

ducls the polygraph test satisfies the reguire-
ments under the following paragraphs:

(1) QuaLIPICATIONS. —The excminer—

(4) has a valid and current license granted
by Heenring end regulatory authorities én
the State ¢n which the test iz to be conduct-
ed, {f 80 required by the State, and
. {B) maintains ¢ minimum of & £50,000
dond or an eguivalent amount af prafession-
al Habdility coverape

(2} REQUIREXENTS. —The examiner—

{A) renders eny opinion or conclusion re-
parding the tesf—

) fn writing and solely on the basis of an
analysiz of polygraph test charts,

(4i) that doe: mo!l contain information
other than admissions, fnformation, case
Jacts, and interpretation of the charts rele-
vant to the purpose and stated objectives of
the test, and

fiii) that does nof include eny recommen-
dation concermning the employment of the ex-
aminee; and

(B} maintain: all opinions, reports,
charts, writlen questions, lists, and other
records relating to the tesl for ¢ minimum
period of 3 years after administration af the
test.

SEC. 8. DISCLOSURE OF INFORMATION.

{a) In GENERAL —A person, other than the
examinee, may not disclose information ob-
tained during & polygrapk test ezcept as
provided in this section

(b) PERMTTED DISCLOSURES.—A polygraph
examiner mcy disclose informalion oc-
Quired from a polygraph tes! only to—

(1} the examinee or any other person spe-
cificelly designated in writing by the exam-
inee;

{2} the employer tha! requested the test; or

(3) eny court, governmental apency. arbi-
trator, or mediator, in eccordance with due
process of law, pursuan! to an order from ¢
cour! of competent jurisdiction

fc) DIsCLOSURE BY EMPLOYER —An employ-
er (other than an employer described in sud-
section (aJ, (b}, or (¢} of section 7/ for whom
a polygraph test ¢ conducted may disclose
tnformation from the test only to—

(1} @ person in accordance with subsection
) or

(2} @ governmental apency, buf only ingo-
far ar the disclosed tnformation is an 6d-
mission of crimingi conduct
SEC 1¢. EFFECT ON OTHER LAW AND AGREEMENTS

Ezxcept as provided in subsections (a/, ),
aend (c) of section 7, thit Act shall rot pre-
empt any provision of any State or local law
or of any negotiated collective barpgining
agreemen! that prohibits lie detector tests or
1 more restrictive with respect to lie delec-
tor tests than eny provision of this Act.

SEC. 11. EFFECTIVE DATE .

fa/ IN Gerxzrar—Ezcep! as provided in
subsection (%), thiz Act shall become effec-
tive 6 months after the date of enactment of
this Act

b} Regurations.—Not later than $0 daye
Qfier the date of enactmerit of this Act, the
Secretary sholl issue suck rules and regula-
tions as may be necessary or eppropriate to
carry oul this Act

And the Benzte agree to the same.

AvcUsTos F. BEAWRINS,

May 26, 1988

Jiu Jeryonne,
Brzvz OvrpERsoR,
Managers ox the Part of the House.

- Evwarr M. Epewror,

.i ... Romzrt T. Brarvonp,
Managers on the Part of the Senate.
JOINT EXPLANATORY BTATEMENT OF
TEE COMMITTEE OF CONPERENCE

The mansgers on the part of the House
and the Sensate at the conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate, to the bfll (H.R.
1212) to prevent the denial of employment
opportunities by prohibiting the use of le
detectors by employers tnvolved in or affect-
ing interstate commerce, submit the follow-
ing joint statement to the House and the
Senate in explanation of the effect of the
action sgreed upon by the mansgers and
recommended in the accompanying confer-
ence report:

The Senate amendment struck out all of

the House bill after the enacting clause and

tnserted s substitute text.

The House recedes from its disagreement
to the amendment of the Sensate with an
amendment which i & substitute for the
House bill and the Senste amendment. The
differences dbetween the House bill, the
Benate amendment, and the substitute
sgreed to in conference mre noted below,
except for clerical corrections, conforming
changes made necessary by agreements
resched by the conferees, and minor draft-
ing and clarifying changes.

DEFINITIORS

The House bill defines the terms ''lie de-
tector test,” “employer,” and ‘‘commerce.”

The Senate bill defines these terms and
others.

The conference agreement contains defi-
nitions that are genersally self-explanstory.
However, two points of clarification should
be made with respect to the definition of
“lie detector” adopted by the conference.
First, unlike the House bill and Sensate
amendment, the conference agreement de-
fines not & lie detector test but the device
itself. The conferees did 8o to provide gresat-
er clarity to the definition, and intend that
the prohibition on s lie detector test be con-
strued broadiy to include any use of & lie de-
tector. 8Second, the conference agreement
paralliels the House definition of lie detector
to prohibit the use of all such devices,
whether mechanical or electrical. By declin-
ing to include chemical testing. the confer-
ees intend that the term “lie detector” does
not include medical tests used to determine
the presence or absence of controlled sub-
stances or alcoho! in bodily fluids. ‘The con-
ferees &lso do not intend to include written
or orsl tests (commonly referred to as “hon.
esty"” or “paper and pencil” tests) within the
definition of lie detector. i

In distinguishing between the lie detector
and the polyvgraph, it is the intent of the
conferees to prohibit private emploryers
from using the deceptograph, voice stress
anslyzer, psyvchological stress evaluator or
any other similar device (whether mechsani-
cal or electrical) while permitting only the
use of the polygraph for those purposes

under the special circumstances defined in
the Act.

PROETBITIORS OK LI DETECTOR USE

The House bill generally prohibits the use
of all types of lie @etectors in private em-
plovment settings. Federal, state and locsl
government employers are exempt from this
prohibition, as are private contractors en-
gaged in Intelligence or counterintelligence
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ernmental natiomal

well as for employers providing private secu-
rity servieea It aleo exempis employess of
any prospective employee of & nuclear
power plant. Moreover, She Senate amend-
ment provides that all employers msy re-
quest & polygraph tast ia connectica with
an engoing investigation of & specific ind-

tion Art for Fiscal Years 1988 and 1889
(H.R. 1748), which restricts such testing to
individuals whose duties involve access to
top secret or special access program tnfor-
mation.

By exempting public sector employers and
private contractors engaged in intelligence
and counterintelligence functions, the oon-
ferees recognize the functions performed by
these employers are net within the jurisdic-
tion of the committees which reported the
legislation, and the pelicy decisions as to the
proper or improper use of such tests are left
‘tfse the committees of jurisdiction and exper-

The conference agreement provides & lim-
ited exemption fsom the general prohibition
on lie detectors for the use of polygraphs in
connection with an on going investigation
{nvelving economic loms er injury to the em-
ployer’s business. An employer may request
such a test of an employe only when the
employee had sccess o the property and
the employer has a resonable suspicion that
the employee was inwolved in the incident.

Phe sonference agreement slightly siters
the description of ecenomic loss to elarify
that the examples cited are illustrative and
not exhaustive. The conlerees do not intend
that all Josses, such sz s» unintentionzl eco-
nomic loss stemming from & tsuck or work-
place sccident, should serve as & pretext for
the sdministration of a polygraph test.
Similacly, the scanamic Joes incident to Inw
ful union or employee sctirity would not
satisty this standard There are also specific
incidents, such ss check-kiting money laun-
dering. or the missppropriation ef inxide or
confidential Informstion which would meet
the requisite tnjury standard even though
they might result in short term gxin. &imi-
lariy, such instances as theft from preperty
managed by an employere would meet the
required injury standard.

Prior to requesting s palygraph test, an
employer must execute a statement setting
forth with particularity the specific incident
or activity being Investiguted ané the basis
for testing s emmployee. The Rate-
ment must be signed by & person suthorizad
by law te kind the employer and must be re-
tained by the employer for three years. At s
minimum, the statement must identify the
specific Joss or injury to the employer, mnst
deweribe thre employee's seress, and mrust ex-
plsin the Basts of the employer's rensonable
suspizion thet the emplovee waw invoived In
the incident or activity. This statement
moxt be provided to an employes prior to
the administration of atest.

constitute s bashs for ressonable suspicion,

of circumstances surrounding

such sceess, such &3 it unauthortzed or un-

usuﬂt nature, may sonstitute an additional
actor.

The conference agreement provides for
two additional exceptions from the general
prohibition. on Me detactor tests. Employems
engaged in providing certain private secun.
ty services, and employers engaged i manu-
facturing, distrid

A or con-
trolled substunces, are not porohibited from
for employees Or prospec-

acoordance with eertain restrictions. |

The conferees did not sdopt the exemp-
tion for employees af & nuclear power facili-
ty. Onder current - law (PL. $8-390), these
employers are already required to finger-
print aR wnescorted personnel in such fa-
cllittes. These fAngerprints must be submit-
ted to the Attorney General of the United
States thosugh the Nuclear

ascurste, werifisble informstion sbout an
applicant than could be obtained from s lie
detector test.

NOZICE OF PROTECTION

The House bill requires the Secretary of
Labor to prepare and distribute a notice re-

the Act. Employers must post and
maintain such notice in 8 conspicuous place.

The Senate amendment is similsr.

The conference agreement adopts the lan-
guage of the Sensate amendment. The eon-
ferees that & 15 not possible for
the Secretary to distribute & notice by mall
to each affected employer, but expect that
such notices will be made availabie and the
Secretary will take appropriate steps to
advise employers of their obligations.

ENPORCEMENT PROVISIONS

The House bill provides for & penalty for
fafiure te post notices, civil penslties of pot
mors than $10.000 for other violations, au-
thority for fnjunctive actions by the Secre-
tary, and suthority fer private eivil actions

he Senste amendment does not provide &
separate penalty for fallure to post notices,

but & stmilar to the House bill in other re-.
spects.

The conference agreement does mot io-
clude a separste penslty for failure to post
notices. Tt does permit the sssessment by
the Becretary of Labor of s civil penslty of
not more than $10,000 for any violation of

legrl or aquitabie

The Solicitor ef labor i suthorized to
appesr on behalf of the Becretary to such
proceedings. An employee oOr proapective
employeemnybring-n-cﬂunnwen.pm-
vidednheomm:mdwlthmmmemrsof
the dste of the slieged violation. Ehe rights
mmmmhMmy
notbewa!vedunlessmchvﬂmiswtof:
written settlement sgreed to and signed by

each of the parties to the pending action or .

“fhe conferets intend that sthe enfurce-
mentprovislonsmnottobeeomtnxedu;
limitation wpon private actions being
hrouzhtundercumn:n&lotmnahthe
Act i intendad to Mmit the courts In grant-
fng any and all remedies currently available.

" maceutical

industries.

The Senste smrendment prohibits sdverse
enp)oment-eﬁonhudonmmw:
pdmwhm.rmenm-noukenpo!y-
graph test, whether in connection with &n
ongoing investigation or within the private

- security ndustry, -without sdditionxl sup-

porting evidence. The Senate smendment
also requires that an examiner must provide
information regarding the detudls of the test

the refusa) to take 8 polygraph test, or the
results of s polygraph test generally msy
not serve as the basis for an adverse employ-
nEnt action without additional supportng
mmmuﬁmwmmmyer's
reasonshle suspicion may constitute such
additional supporting evidence. 1o the case
of the pharmaceutical and privste security
ndustries. the refusal to take & polggmaph
test or the results of a polygraph test may
pot serve as the sole basis upon which sn
mememploymtncunnkmn-mlm
an emplayee or progpective employee

The conference agreemnent provides thst
prlortot.hehsmeumbeemmhemd
and provided tn writing s potice including
eash af the exsminee’s rights and the limits-
umlmposed:mhnpmhimtedmaf
questioning and restrictions on the use of
test results. The conferees intend that this
notice may clear to examinees that admis-
gions of criminal conduct made by the ex-
smmeemybeu-nnminedwmy;ppropi»
ate goverrmmental agency.

The conference agreement makes clear
thst, smong other rights xn examinee may
refuse to take a test, terminate & test at any
time, or decline to take a test if subject to 8
medical condition that might cause an ab-
pormal response. The conferees intend that
an individual who exercises any of these
rigmxbetreatedthenmeasonewhom
fused to take a test, with the protections in-
cident thereto. The conference agreement
;homkesclwthxtmmmineemustbe
informed of the actions so employer may
take ¥ the examinee exercises these rights.
including teking sn adverse employment
action
of the Acthsave been satisfied .

The conference agreement establishes no
licensing standsrds for polygraph examiners
exueptthnttheymnsthnetnndmdcm-

tain s $50,000 bond or eguivalent amount of
professional Hability eoverage, and they
must meet certain requirements regarding
the nature, form and retention ef opinions
and other records relsted to the test.
DISCLOSURE OF INPORMATION
The House bill contains no provision rélst-
disclosure of imfarmation ob-
tained during s palygraph test.

The Sensate amendment restricts the abili-
tydumhennndemploym&odm:lese
such.information.

The conference agreement prohibits ex-
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EFFECT OX OTHER LAWS AND AGREEMENTS
The House bill provides that its provisions

will not preempt more restrictive provisions

found in state or local laws or negotiated

agreements.
d'rhe Senate bdil! contains similsr provi-
ons.

The conference agreement provides that
fts provisions will not preempt any provision
of state or Jocal law, or any provision of &
oollective bargaining agreement, that pro-
hibits lie detector tests or is more restrictive
with respect to lie detector tests. The con-
ferees tntend that this provision apply to all
aspects of such tests, including procedural
safeguards, the use of test results, the rights
and remedies provided examinees, and the
rights, remedies, and responsibilities of ex-
aminers and employers. For example, more
stringent bonding requirements in s state
Iaw would preempt the federal bonding re-
quirement. State prohidbitions on the use of
polygraphs in private employment could
preempt the limited exemptions provided in
this Act. A coliective bargaining agreement
that provides greater protections to0 an ex-
aminee would take precedence over the cor-
relative provisions in this Act. In addition,
since the Act does pot apply to state and
local governments it would not impede their
ability to enforce existing statutes or to
enact subsequent legislation restricting the
use of He detectors with respect to public
employees. :

EPYECTIVE DATR

The House bill provides for an effective
dzte six months from the dste of enact
ment.

The Senate amendment provides for an
effective date six months from the date of
enactment and provides for all necessary
regulations to be tssued by the Becretary
120 days from the date of enactment.

The conference agreement provides for an
effective date gix months from the date of
enactment. and for the Secretary to issue
necessary rules and regulations no later
than 90 days from the date of enactment.
The conferees intend that this six-month
time period between that date of enactment
and the effective date be utilized by the Sec-
retary to develop and promulgsate reguls-
tions, and for information regarding the re-
quirements of the Act and regulstions to be
disseminated to affected employees and em-
ployers. The conferees do not intend that
polygraph examinsations be conducted by
employers during this time in an effort to
administer a greater number of polygraph
tests to employees before the effective date
of this Act.

MEXICAN STEEL LOAN

The House bill eontains no provision re-
garding the World Bank’s proposed loan to
the Mexican steel industry.

The Bensate amendment includes & sense
of the Benate provision that the World
Bank should reject s proposed loan to the
Mexican steel industry because it would not
be in the best interests of the United States.

The conference agreement deletes the
sense of the Bensate provision. Despite the
objections of the Senste, the World Bank
spproved the loan to the Mexican steel in-
dustry on March 8, 1888. Therefore the pro-
vision iz moot. The deletion of the provision
does not reflect any opinion of the confer-
ees regarding this provision.

AvucosTUs F. HAWKINRS,
MATrEEW G. MARTINEZ,

8t 2N BRI
e

Brzve GUIIERIOR,
. Mcencpers on the part af the House.

Eowaxp M. Kxnwzoy,

Howaxp M. METIENRBAUM,

Branx MATSURAGA,

Onnrne BaTeR,

Rosxxt T. STarronrd,
Managers on the part af the Senale.

COMMUNICATION FROM CHAIR-
MAN OF COMMITIEE ON
PUBLIC WORKS AND TRANS-
PORTATION

The SPEAKER pro tempore Iaid
before the Bouse the following com-
munication from the chairman of the
Committee on Pudblic Works and
Transportation; which was read and,
without objection, referred to the
Committee on Appropriations:

CoMMITIEE OF PUBLIC WORKS AND
TRARSPORTATION,
Washington, DC, May 13, 1988.
Hon. Jix WRIGHT,
The Speaker, House af Representalives,
Wazshington, DC.

Drar Mz Srraxxr: Pursuant to the provi-
sions of the Public Bufldings Act of 1959, as
amended, the House Committee on Public
Works and Transportation approved the fol-
lowing projects on May 5, 1988:

LEASE PROSPECTUSES

Department of the Interior, Fish and
Wildlife Bervice, Washington, D.C. or
Northern Virginia.

Department of Commerce, Census
Buresu, Louisvilie Kentucky/Jeffersonville,
IN area.

Department of Commerce, Census
Buresu, New York, NY.

U.8. Customs Service, Long Beach, CA.

Corpe of Engineers, Internal Revenue
Bervice and Nsational Labor Relations
Board, Chicago, IL.

Foley Square (lease-purchase), Manhst-
tan, NY.

CONSTRUCTIOR

U.S. Courthouse and Federal Building, 5t
Croix, Virgin 1siands.

US. Courthouse and Federal Bullding
Annex, Bridgeport, CT.

A A Ribicotf Federal Buflding and Court-
house Annex, Hartford, CT.

U.S. Post Office and Courthouse, Camden,

J.

US. Courthouse and Federal Building
Annex, Trenton, NJ.

Yederal Building-U.S. Courthouse, Cham-
paign-Urbans, L.

Border Station, International Falls, MN.

REPAIR AND ALTERATIOR

Prospectus for Design fiscal year 89.

PCB Program—(Polychlorinated Biphenyl
Abatement), Various Bulldings.

Automstic Sprinkler Bystems, Various
Buildings.

Elevators—upgrading.

Federal Building-Post Office-Courthouse,
Junesu, AL

Federal Building, Post Office and Court-
house, Pine Bluff, AR.

Jacob Weinberger Federal Bullding, Ban
Diego. CA.

Federal Bullding. Jacksonville, FL.

Gene 8nyder Courthouse—Customhouse,
Louisville, KY,

Hzale Boges Federal Bullding—U.S. Court-
house, New Orleans, LA

John P. Kennedy FPederal Building,
Boston, MA. .

e R SR
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Smes O. Eastiand Post Office—US.
Jackson, M1

Trenton, RJ.

Emanue] Celler Pederal Buflding and U.8.
Courthouse, Brooklyn, NY.

U8. Mission to the United Nations, New
York, NY. .

Eenneth B. Keating Pederal! Buflding,
Rochester, NY.

Clifford Davis Pederal Buflding, Memphis,

TN.
U.B. Post Office, Austin, TX.
Bob Casey Pedera! Bullding, Houston, TX.
Pedersl Bullding-Courthouse, Lubbock,

™ .
Post Office-Courthouse, 8alt lake City,

UT.

Pederal Bullding, US. Post Office and
Courthouse, Burlington, VT.

US8. Courthouse Annex Buflding, Rich-
mond, VA

Pedera! Building-Courthouse, Milwaukee,

W1 .
Forrestal Bullding, Washington, DC.
General Accounting Office Headqusarters

quarters Building, Washington, DC.
Arie]l Rios Pederal Buflding, Washington,
DC.

11 (B) RESOLUTIOXRS
Boulder, Colorado.
Buffalo, New York.
Cleveland County, NC.
The original and one copy of the authoriz-
ing resolution is enclosed.
Sincerely,
’ GLENK M. ANDERSON,
Chairman

There was no objection.

PERMISSION FOR MEMBER TO
BE COSPONSOR OF H.R. 3807

Mr. KLECZKA. Mr. Spesaker, 1 ask
unanimous consent to be made a coau-
thor of the bill, H.R. 3807.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Wisconsin?

There was no objection.

LEGISLATIVE PROGRAM

(Mr. MICHEL asked and was given
permission to address the House for 1
minute.)

Mr. MICHEL. Mr. Speaker, I have
asked for this time for the purpose of
tnquiring of the distinguished majori-
ty leader the program for next week
after we return from the Memorial
Dsy recess.

Mr. FOLEY. Mr. Spesker, will the
distinguished Republican minority
leader yield?

Mr. MICHEL. I am happy to yield to
the distinguished gentleman from
Washington. :

Mr. FOLEY. Mr. Bpeaker, I thank
the distinguished Republican leader
for yielding.

We have now concluded the business
for the day and for the week, and the
House will begin this evening the Me-
morial Day recess.

On Monday, Msay 30, the House will
not be In session. We will not be in ses-
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